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Volume VI clraes with this number. We hope each of our readers 
has found something in some one of the twelve numbers of the volume 
to help him along the toilsome path that every lawyer travels. The 
editor knows from a personal experience how weary the way is, and 
how restful it is to the busy practitioner to have some one else guide 
his steps and do his thinking for him. If the Registek has not al- 
ways proved a safe guide and not always thought wisely, its readers 
must understand that it labors under the disadvantage of lacking the 
assistance of counsel. If the combined learning of the judges of the 
Court of Appeals, aided by arguments of able counsel, is sometimes, 
at rare intervals, at fault, how shall the solitary and unaided editor 
escape error ? 

The Register does not assume to know all the law, has no false 
pride, and invites criticism of its judgments. It has been obliged to 
reverse itself and been reversed by the Court of Appeals too frequently 
to profess infallibility. It does profess, however, an intense devotion 
to legal truth, and a purpose to continue zealously to feel after it if 
haply it may find it. 

In New Orleans Debenture ete. Co. v. Louisiana, 21 Sup. Ct. 378, 
the Supreme Court of the United States deals with a somewhat novel 
question in connection with de facto corporations. The suit was on 
behalf of the State against a de facto corporation, for the purpose of 
annulling the charter on the ground of non-compliance with the enab- 
ling statute under which the incorporation was attempted, and also to 
enjoin the further prosecution of the corporate business which was 
alleged to be illegal. 

On the trial of the cause in the State court, judgment of ouster was 
rendered, and an injunction entered prohibiting the corporation, its 
officers, agents and shareholders from the further exercise of corporate 
functions. 

Subsequently, the shareholders and directors, under the Louisiana 
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practice, intervened in the proceeding and appealed, assigning as 
error, inter alia, the failure of the State to make them parties to the 
suit — since " the right to be a corporation, or the right to legal exist- 
ence as such, was not a franchise of the corporation itself, but belonged 
to the corporator* solely and exclusively." Hence, as they alleged, 
the action of the court condemned the corporators and took away their 
property without a hearing, and therefore without due process of law. 
This view was denied by the Supreme Court of Louisiana, and the 
decision is affirmed by the Supreme Court of the United States — both 
of these courts holding that it is sufficient in such case to proceed 
against the de facto corporation as sole defendant, without the necessity 
of making the corporators parties. 



Section 2919 of the Virginia Code (amended by Acts of 1895-6, 
p. 331) provides that "the period of one year from the death of any 
party shall be excluded from the computation of time within which, by 
the operation of any statute or rule of law, it may be necessary to com- 
mence any proceeding to preserve or prevent the loss of any right or 
remedy. " In a previous comment on the effect of this provision, we 
questioned whether it were applicable to actions for death by wrongful 
act, notwithstanding its comprehensive language. 2 Va. Law Eeg. 386. 

The case of Manuel v. N. & W. B. Co., reported in full in our 
last number (p. 776), is direct authority for the proposition that this 
provision is not applicable to such cases — the opinion denying the right 
to maintain an action for wrongful death brought after the expiration 
of one year from the death, and in terms holding that ' ' the case does 
not come within the provisions of . . . section 2919 as amended 
by Acts 1895-6, p. 331." There was no discussion of this point in 
the opinion, and hence it escaped our attention, and was not referred 
to in the note to the case. The ruling is important enough to justify a 
reference to it here, that it may not escape the attention of practitioners 
and judges of the trial courts. 

Another instance of editorial nodding was in overlooking an impor- 
tant ruling in Core v. Norfolk, reported in the same number (p. 767), 
to which our attention has since been called by a learned correspondent. 
It was held in that case, not simply that a bona fide effort to agree upon 
terms with the land-owner must be made before the institution of con- 
demnation proceedings, as stated in the note appended to the case, but 
that an authorized inquiry by a committee of a city council as to the 
terms upon which the land-owner would part with the desired property, 
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in advance of any determination to acquire the property either by 
purchase or condemnation, and the rejection of the proffered terms by 
the council, does not constitute the effort to agree upon terms as re- 
quired by the statute. In other words, as held, there must be an 
effort to agree upon terms after the expropriator has positively determ- 
ined to acquire the property by contract or condemnation. 

The same principle is, of course, applicable to corporations other 
than municipal, in exercising the right of eminent domain. A rail- 
road company, for example, desiring to acquire a strip of land adjoin- 
ing its right of way for a siding, may inquire the terms upon which 
the owner will convey the desired strip, and a price be asked which 
the company is unwilling to pay. Under the decision mentioned, the 
company is not yet in a situation to condemn. It must finally re- 
solve positively to acquire the property, and again approach the owner 
with propositions of purchase — else the condemnation proceeding is 
premature. 

The principle thus established is believed to be novel, and has prob- 
ably been generally overlooked by counsel conducting condemnation 
proceedings. Nor is it likely to be received with universal approval. 
It is generally held — indeed there is probably no authority to the con- 
trary — that the proposed expropriator may abandon the proceedings at 
any time before the report of the commissioners is confirmed, and, in 
many States, at any time before title has passed. Lewis on Eminent 
Domain, 656; People ex rel. Gas Light Co. v. Syracuse, 78 N. Y. 56. 
If the proceeding may be abandoned, it is difficult to see why there must 
be an absolute determination to acquire the property before negotiating 
with the land-owner. If the expropriator may change his mind the 
next minute, why need he make it up at all ? Besides, the land-owner 
having already stated his terms, perhaps after long negotiation, it 
would seem that after the determination to acquire has been unequiv- 
ocally formed, the previous offer of the land-owner and his refusal to 
take less than the price named, unless withdrawn in the meanwhile, 
maybe regarded as continuing; so that subsequent negotiations would 
seem unnecessary. See West Va. Transportation Co. v. Volcanic Oil 
& Coal Co., 5 W. Va. 382, 389; Be Middletown, 82 N. Y. 196, 200, 
eases not directly in point, but suggestive on the question as to what 
will amount to the required effort to agree. Incapacity of the owner 
is held to excuse the making of an effort to agree. Balch v. Essex 
Co. Com'rs, 103 Mass. 106. 

The decision was, however, unanimous, and a rehearing has been 
refused, so that the case settles the law on this subject in Virginia. 



